ANNO  TR1CESIMO. 

VICTORIA  BEGINS. 

No.  VI. 


An  Act  to  exempt  the  Homestead  and  other 
Property  from  forced  Seizure  and  Sale  in 
certain  Cases.  [21st  August,  1866. 

WHEREAS,  it  is  expedient  to  exempt  Portions  of  the  Real  and  Personal 
Estate  of  Debtors  and  others  from  forced  Seizure  and  Sale  in  certain 
Cases  :  Be  it  enacted  by  the  Governor  of  the  Colony  of  Vancouver  Island 
and  its  Dependencies,  by  and  with  the  Advice  and  Consent  of  the  Legislative 
Council  and  Assembly  thereof,  as  follows  : 

I.  The  word  "Homestead"  shall  be  held  to  mean  the  Pieces  or  Parcels  of  Homestead  defin- 

ed. 

Land,  together  with  any  Erections  or  Buildings  thereon,  whether  Leasehold  or 
Freehold,  or  both  Leasehold  and  Freehold,  with  their  Rights,  Members,  and  Ap- 
purtenances, being  the  bona  fide  Place  of  Abode  of  the  Owner,  and  which  shall  be 
duly  registered  as  such  in  manner  hereinafter  mentioned  ;  and  for  the  Purposes  of 
this  Act  any  Erection  or  Building,  or  any  such  Homestead  as  aforesaid,  whether  or 
not  the  Same  be  affixed  to  the  Soil,  shall  be  taken  to  be  Real  Estate  and  part  of 
such  Homestead. 

II.  The  Homestead  aforesaid  shall  be  registered  in  manner  following  :  Tho.,  .     .  _ 

0  °  Mode  o  I  regi*. 

owner  of  such  Homestead  shall  cause  the  Title  to  the  Same  to  be  registered  by  the  ofBwM 
Registrar  General  of  Titles  to  Real  Estate  as  in  the  Case  of  other  Real  Estate, 
and  in  addition  thereto  shall  cause  a  Notice  of  Registration,  which  may  be  in  the 
form  1  in  the  Schedule  hereunto  annexed,  to  be  lodged  with  the  Registrar  General 

of 
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of  Titles  to  Real  Estate  in  the  said  Colony,  accompanied  with  a  Schedule  of 
Instruments  evidencing  his  Title  to  such  Homestead,  and  a  Declaration  to  the 
effect  mentioned  in  forms  2  and  3  respectively  in  the  said  Schedule  ;  that  is  to 
say,  in  case  the  Owner  of  any  Homestead  shall  declare  his  Assets  to  be  not  Less 
than  the  sum  of  $2500,  then  the  Declaration  shall  in  that  Case  be  to  the  Effect  men- 
tioned in  form  2  ;  and  in  case  the  Owner  of  any  Homestead  shall  declare  his 
Assets  to  be  not  Greater  than  the  value  of  the  Homestead,  such  Homestead  being 
of  less  value  than  $2500,  then  the  Declaration  shall  be  to  the  Effect  mentioned  in 
form  3,  and  thereupon  it  shall  be  the  Duty  of  the  said  Registrar  General  to 
register  such  Homestead  if  he  shall  be  satisfied  that  the  Owner  has  a  primafacie  Title 
thereto,  and  without  such  Notice  of  Registration  and  such  Declaration  duly 
declared  and  filed  with  the  said  Registrar  General,  as  the  Case  may  require,  the 
said  Registrar  General  shall  not  register  such  Homestead,  and  any  Declaration  in 
the  Form  or  to  the  Effect  of  forms  2  and  3,  respectively,  may  be  made  before  the 
said  Registrar  General,  or  any  Person  now  by  Law  entitled  to  receive  solemn 
Declarations. 

^m^deme^o?  HI.  Any  Person  wilfully  making  a  false  declaration  of  any  Matter  required  or 
permitted  to  be  declared  by  this  Act  shall  be  Guilty  of  a  Misdemeanor,  and  on 
Conviction  shall  be  liable  to  punishment  as  for  Perjury. 

Homestead  when       IV.  The  Homestead  aforesaid  after  the  Same  shall  have  been  duly  registered 
from^seizwe  shall  be  free  from  forced  Seizure  or  Sale  by  any  process  at  Law  or  in  Equitv,  or  on 

for  debt,  &c 

any  Proceeding  in  Bankruptcy  for  or  on  Account  of  any  Debt  or  Liability  incurred 
after  the  Registration  of  such  Homestead  in  manner  aforesaid  ;  provided,  however  : 

1beIingofa0fvati!  1-  That  in  case  such  Homestead  shall  at  the  time  of  the  suing  out  of  any 
ttan°82soofter  process  at  Law,  or  in  Equity,  or  of  Bankruptcy,  be  of  a  value  not  greater  than 
$2500,  then  the  same  shall  be  wholly  exempt  from  forced  Seizure  or  Sale  ;  provided 
the  same  shall  have  been  from  the  time  of  registration  and  up  to  the  time  of  issuing 
of  such  process,  or  of  the  said  Bankruptcy,  the  bona  fide  place  of  residence  of  the 
Owner  of  such  Homestead. 

a.  if  or  a  greater       2.  That  in  case  such  Homestead  shall  at  the  Time  of  such  suing  out  of  process 
$25oo!e  thanat  Law  or  in  Equity,  or  of  Bankruptcy,  be  of  a  greater  Value  than  $2500,  then  so 
much  only  of  such  Homestead  being  the  bona  fide  placed  Residence  and  Occupation 
as  aforesaid,  shall  be  liable  to  Seizure  or  Sale  as  aforesaid,  as  shall  exceed  the  sum 
of  $2500. 

Jffalaehood  of  de- 

V.  The  Registration  of  any  Homestead  under  the  Provisions  of  this  Act  shall 
Yitiate  regis-  be  utterly  void  and  of  no  Effect,  and  all  the  benefits  of  this  Act  shall  be  forfeited  if 
any  Declaration  of  Matters  required  or  permitted  to  be  declared  shall  be  False 
to  the  Knowledge  of  the  Person  effecting  the  said  Registration,  or  on  whose  be- 
half the  same  shall  be  registered. 

VI 


ftration 
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VI.  It  shall  be  lawful  for  any  Person  claiming  the  Benefit  of  the  Provisions  Homestead  if  not 
of  this  Act  with  respect  to  any  Homestead  at  the  Time  of  Registration,  or  at  any  ted  to  enure  as 

an  absolute  cs- 

Time  thereafter,  to  limit  any  Homestead  m  favor  of  such  Persons  and  for  such   tate  in  the  ow- 
ner according 

Estates,  and  subject  to  such  Uses,  Trusts,  and  Purposes  as  those  to  which  Lands  toi,s  nature- 
can  now  be  limited  according  to  the  Nature  and  Incidents  thereof;  but  in  case  no 
special  limitation  shall  be  made,  the  said  Homestead  shall  enure  to  the  Owner, 
for  whose  benefit  the  Same  shall  be  registered  for  an  Absolute  Estate  in  the  Same, 
according  to  the  Nature  thereof. 

VII.  Nothing  herein  contained  shall  be  held  to  prevent  the  Person  for  whose  0wner  of  home- 

c  stead  may  a- 

benefit  a  Homestead  shall  be  registered  at  anv  Time  frcm  abandoning,  aliening,  bandon.&cbut 

=  J  D'  °'    if  a  married 

mortgaging,  or  otherwise  parting  with,  limiting,  or  encumbering  his  interest  "nserfto'r  his 
therein  as  to  him  may  seem  fit,  regard  being  had  to  the  Nature,  Quality,  and  drat  of  the  coi- 
Incidents  thereof,  and  of  his  Power  to  dispose  of  the  Same.    Provided,  however,  °ny' 
that  in  case  the  Owner  of  any  Homestead  be  a  Married  Man,  he  shall  not  during 
coverture  so  abandon,  alien,  mortgage,  part  with,  limit,  or  encumber  the  Same, 
except  with  the  Consent  of  his  Wife  if  she  be  a  resident  of  this  Colony  such  Consent 
to  be  given  by  way  of  Acknowledgement  by  her  in  the  Manner  provided  for  by 
"  The  Land  Registry  Act,  1865,"  in  cases  of  the  Execution  of  Instruments  affecting 
Real  Estate  within  the  said  Colony  by  Married  Women,  but  in  case  such  Wife  be 
not  a  Resident  of  the  Colony  no  such  Consent  shall  be  requisite. 

VIII.  Any  Homestead,  and  the  Benefits  and  Privileges  conferred  upon  any  Formofabandon 
Person  or  Persons  under  this  Act  in  respect  of  any  Homestead,  may  be  abandoned  «ead.of  home" 
by  Document  which  shall  be  in  the  Form  4  of  the  Schedule  hereunto  annexed, 

duly  executed  by  the  Person  or  Persons  interested  therein,  and  such  Document 
shall  be  filed  in  the  Office  of  the  Registrar  General,  and  the  Registration  of  the 
Homestead  shall  be  thereupon  cancelled  in  such  Form  as  is  now  used  in  the 
Cancellation  of  Charges. 

IX.  The  following  Personal  Property  shall  be  exempt  from  forced  Seizure  oryorsonaI  proper. 
Sale  by  any  process  at  Law  or  in  Equity  or  from  any  Process  in  Bankruptcy;  that  amount  of  $150 
is  to  say  the  Goods  and  Chattels  of  any  Debtor  or  Bankrupt  at  the  Option  of  such  sS^otordebt 
Debtor  or  Bankrupt  or  if  dead  of  his  Personal  Representative  to  the  Value  of  $150 

the  same  not  being  Homestead  Property  under  the  Provisions  of  this  Act. 

X.  On  the  return  of  any  Process  at  Law  or  in  Equity  or  in  any  Matter  of 

—.■    .  J  1      J  J  Question  under 

Bankruptcy  in  case  any  Question  shall  arise  in  Whole  or  in  Part  touching  any  JJ^^o^ig 
Matter  provided  for  by  this  Act  the  Court  out  of  which  such  Process  shall  issue  or 
the  Court  of  Bankruptcy  as  the  Case  may  be  shall  dispose  of  such  Question  between 
the  Parties  interested  therein,  by  way  of  Summons  and  order  in  a  Summary  Way  ; 
Provided  however  that  with  respect  to  any  Matter  of  Fact,  such  Matter  shall  at 
-the  Request  of  any  Party  interested  be  tried  with  or  without  a  full  Jury  of  eight 
persons  at  the  Option  of  such  Persons  and  as  to  any  Matter  involved  not  being 

Matter 
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Matter  of  Fact  the  Court  shall  make  such  Order  as  to  Partition  and  Sale  of  any 
Portion  of  a  Homestead  which  exceeds  in  Value  the  Sum  of  $2500  and  generally 
as  to  Costs  and  other  Matters  with  a  View  to  the  Final  Adjustment  of  any  Ques- 
tion depending  between  the  Parties  as  to  such  Court  shall  seem  fit ;  Provided 
however,  that  in  the  Matter  of  the  Sale  of  any  Portion  of  the  Homestead,  of  a  Value 
exceeding  the  sum  of  $2500,  due  regard  shall  be  had  to  the  Choice  and  Preference 
of  the  Owner  and  Parties  interested  in  the  Portion  reserved  trom  Sale  and  pro- 
vided also  that  in  case  of  the  Sale  of  a  Property  comprising  a  Homestead  over  the 
Value  of  $2500  it  shall  be  lawful  for  the  Court  ordering  such  Sale  to  order  the 
Sale  of  the  Whole  or  Portion  or  Portions  of  such  Property  if  occasion  shall  require 
for  the  Fair  Realization  of  its  Value  and  make  such  Order  for  the  due  Investment 
of  the  Residue  by  Purchase  of  other  Homestead  Property,  or  by  distribution  among 
Persons  interested  therein  after  deducting  therefrom  the  Sums  due  to  the  Creditors 
as  to  such  Court  shall  seem  meet. 

Du&Kaeigof8tTr"  XI-  The  Registrar  General  of  Titles  affecting  Real  Estate  in  the  said  Colony 
Ing  Homestead  shall  keep  proper  Books  in  which  all  Notices  of  Registration  of  Homesteads 
Abandonments  and  Declarations  shall  be  recorded  as  also  Indices  referring  to  the 
Registration  Abandonment  and  other  Dealings  with  Homesteads  under  this  Act 
and  in  particular  a  nominal  List  of  all  Persons  claiming  the  Benefits  of  Homesteads 
under  the  Provisions  of  this  Act,  with  the  Descriptions  of  the  Homestead  claimed, 
and  shall  further  have  the  Custody  of  all  original  Notices  of  Registration,  Declar- 
ation, and  Abandonments,  but  as  to  other  Documents  affecting  the  Same  he  shall 
deal  therewith  as  in  other  Cases  of  Real  Estate  registered  in  the  Land  Registry 
Office. 

Nominal  list  o  f       XII.  The  said  last  mentioned  nominal  List  of  Persons  claiming  the  Benefit 

persons  own- 

togbe^spllatcd0^omestea^'  shall  be  open  to  inspection  by  the  Public  free  of  Charge,  and  all 
free  of  charge.  otner  Documents  lodged  with  the  said  Registrar  General  and  relating  to  the 
Registration  or  Abandonment  of  and  other  dealings  with  the  Homestead,  may  be 
inspected  by  the  Public  on  payment  of  the  proper  Fees  in  that  behalf,  as  herein- 
after mentioned. 

Fees  for  registra-  XIII.  The  said  Registrar  General  shall  be  entitled  to  take  the  Fees  specified 
Homestead.  in  form  5  in  the  Schedule  to  this  Act  annexed,  and  in  so  far  as  the  Fees  therein 
specified  do  not  apply,  the  said  Registrar  General  shall  be  entitled  to  the  like 
Fees  which  are  by  Law  chargeable  under  <:  The  Land  Registry  Amendment  Act, 
1865,"  for  Matters  and  Things  done  and  performed  or  permitted  by  him  in 
pursuance  of  the  Duties  and  Powers  imposed  and  conferred  upon  him  by  the 
Provisions  of  this  Act. 

Rcservatien  o  f       XIV.  Nothing  in  this  Act  contained  shall  be  construed  as  exempting  any 

respect  of  tax-  Reaj  or  Personal  Property  from  Sale  for  Taxes  or  from  distress  for  Rent. 

XV.  And 
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XV.  And  for  the  Interpretation  of  this  Act.  whenever  in  this  Act  in  de3-T„to  _„( 

•  i  •   '  p  t-«  t-»  %r  rni  •  t  •  Interpretation 

bribing  or  referring  to  any  Person  or  Party,  Matter  or  Ihing,  any  word  importing  eiamw. 
the  Masculine  Gender  or  singular  number  is  used,  the  Same  shall  be  understood  to 
include  and  shall  be  applicable  to  several  Persons  and  Parties  as  well  as  one 
Person  or  Party,  and  Females  as  well  as  Males,  and  several  Matters  and  Things  as 
well  as  one  Matter  or  Thing  unless  it  be  otherwise  provided  or  there  be  something 
in  the  Subject  or  Context  repugnant  to  such  Construction. 

XVI.  This  Act  may  be  cited  for  all  Purposes  as  "  The  Homestead  Act,  1866. *' 

J  r  '  Short  Tltlo. 

Passed  the  Legislative  Assembly  this  13th  day  of  August,  1866. 

R.  W.  TORRENS, 
Clerk  op  the  Legislative  Assembly. 

Passed  the  Legislative  Council  this  16th  day  of  August,  1866. 

E.  J.  NESBITT, 

Clerk  op  the  Council. 

I  assent  to  this  Act'in  the  name  and  on  behalf  of  Her  Majesty  this  21st  day  of 
August,  1866. 

A.  E.  KENNEDY, 

Governor. 


SCHEDULE. 

FORM  1 . 

Notice  of  Registration. 

I,  A.  B.,  of  hereby  give  Notice  that  I  desire 

to  have  registered  (Lot  Section  District  or  other  description  in  full) 

being  (tenure  Freehold  or  Leasehold)  as  a  Homestead  (and  if  specially  limited  add 
(and  I  hereby  declare  that  the  Same  is  limited  as  in  the  Deed  hereunto  annexed) 
under  and  by  virtue  of  the  Provisions  of  "  The  Homestead  Act,  1866." 


form  2. 

For  a  Homestead  of  any   Value  where  the  Owner  declares  his  Assets  to  be  not  less 
than  the  full  Value  of  $2500. 

I,  A.  B.,  of  ,  declare  that  over  and  above  ail 

Debts  and  Liabilities  whatsoever  to  which  1  am  now  liable,  wheresoever  the  Same 
may  have  been  incurred,  I  am  seized  or  possessed  of  Assets  in  Real  or  Personal 
Estate  to  an  Amount  not  less  than  the  sum  of  $2500. 


form  3. 

For  a  Homestead  of  Less  Value  than  $2500,  where  the  owner  desires  to  declare  his 
Assets  to  be  not  less  than  the  Value  of  the  Homestead  at  Time  of  Registry. 

I,  A.  B.,  of  ,  declare  that  over  and  above  all 

Debts  or  Liabilities  whatsoever  to  which  I  am  now  liable,  whersoever  the  same  may 
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have  been  incurred,  I  am  seized  or  possessed  of  Assets  in  Real  or  Personal  Estate 
to  an  Amount  not  less  than  the  sum  of$  [insert  the  Value  of  the  Homestead 
ugistered.]  And  I,  the  said  A.  B.,  hereby  declare  to  the  best  of  my  knowledge 
!  nd  belief  the  Homestead  hereby  registered  does  not  exceed  in  Value  the  sum  of 
|  [Value  of  the  Homestead. j 


FORM  4. 

Abandonment  of  Homestead. 

I,  ,  of  ,  hereby  abandon  all 

Homestead  Rights  in  the  Property  Registered  as  a  Homestead,  that  is  to  say, 

[describe  the  property.] 

Dated  this  day  of  A.  D.,  18 

(Signed)  L.  S. 

(If  the  consent  of  the  wife  is  required  add  he  nr-know^edgements  as  in  the  case 
of  acknowledgements  of  Deeds  by  Married  women.) 


form  5. 

Fees  to  be  taken  by  the  Registrar  General  of  Titles  affecting  Real  Estate. 

For  every  Registration  of  Land  as  a  Homestead,  including  the  filing  of  Notices 
and  Declarations  and  Deeds  filed  therewith,  but  exclusive  of  all  other  fees  for  the 


Registration  of  the  Title  thereof  ..   $  5  00. 

For  every  Abandonment  of  a  Homestead    5  00. 

For  the  inspection  of  original  documents  affecting  a  Home- 
stead, per  document. .   0  25. 

If  more  lhan  four  documents   1  00. 


VICTORIA,  VANCOUVER  ISLAND: 
Printed  by  Authority  of  the  Government  by  Higgins,  Long  and  Co., 

1866. 


